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EDITORIAL NOTES. 


By reference to the notes in this Journal under the head of 
“Miscellany,” it will be observed that more lawyers have been dis- 
barred or suspended by the Supreme and Chancery Courts of this 
State during the past month than for a long preceding period. It 
is not our province to enter into the merits of the individual cases, 
but certainly the action of these high Courts is to be commended 
from both professional and public points of view. It is extremely 
unfortunate that all lawyers entrusted with business are not scrup- 
ulously honest with their clients, but when they are not it is im- 
portant that they should not be permitted to hold forth themselves 
as attorneys to a confiding public. We have no doubt that there are 
many more in this State who have not been faithful in all the relations 
of lawyer to client, and that sympathy has hushed up many a case 
deserving of even extreme punishment. We have known in past 
years crooked lawyers not a few who have been permitted for years 
to practice when they ought to have been disbarred, but no other 
attorneys would enter complaints. Most of such have had their 
reputations well known to the public, and they have either passed 
away from earth unhonored or have come to some bad end. The 
honest lawyer always finds that it pays to be upright with his clients. 
It should be impressed upon the minds of those who come up for 
admission to the Bar that deceit and chicanery are fatal to reputation 
and to permanent success, and that such as do wrong are sure to 
be found out. 





The subject of the preparedness of the United States against the 
attack of any foreign nation is one now uppermost in the minds of 
everybody. Unfortunately, Congress, which is now in session, will 
not meet the subject from a wholly nonpartisan point of view; the 
symptoms are already very strong that there will be such sub- 
divisions of opinions in that body as will prevent that clear and 
definite stand which the country has a right to expect. The Journal 
believes fully in preparedness and fails to see how any patriotic 
citizen can take any other ground. It is true there must be a limit 
to the expenditures to be made, and it is important that sober men 
are not carried off their base. Certainly there should not be an in- 
sistment that battleships and navies and armies shall be created be- 
yond all reason. But that the country must be protected against 
any possibility of inroads by a foreign force or fleet would seem to 
be axiomatic. We had intended to express our views at some length 
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at this time, but fortunately our outlook is better stated than we can 
state it in the address by Dr. William L. Saunders, published on 
some of the following pages. The Doctor himself says that he has 
been hitherto a pacifist, but is forced, for patriotic reasons, to take 
the ground that inactivity and unpreparedness may result, in an 
unexpected hour, in the country’s overthrow. Dr Saunders is one 
of the members of the United States Naval Consulting Board, and 
is President of the Ingersoll-Rand Co., of New York City. He puts 
so compactly and so sensibly the whole argument that we conceive 
no loyal citizen who loves the great heritage descending from our 
forefathers can negative it with clear conscience. 





A new home for the Juvenile Court in Essex county is being 
erected, yet the building does not bear the name of a Juvenile Court 
building, but of the “Parental School of Essex County.” The build- 
ing is to be a structure of three stories, and its general appearance 
will be that of a school, or, perhaps, hospital, but in reality it will 
be a home for the confinement of juvenile offenders and where the 
county can care for deficient children when either class first comes 
under the guarding attention of the Juvenile Court. In this home 
(where the Juvenile Court will also hold session), persons under the 
age of 18 who are incorrigible through wilful disregard of the law 
or through mental deficiency may be confined for two or three days 
or even a week or a month, as circumstances may warrant, before 
having their cases disposed of in the Juvenile Court, without feeling 
the stigma of jail confinement. They may be first offenders, haled 
before Court on a trivial charge, such as breaking a window or play- 
ing truant, and it was to get away from the dreaded jail impression 
and the evil and oft-times damaging environment of such a penal 
institution that the county determined upon the creation of the 
“Parental School.” It was fully three years ago that the State 
Legislature passed a law which provided for the appointment by 
the Judges of the Essex Court of Common Pleas of a board of trus- 
tees for such an institution and authorized the expenditure of $75,000 
for the purchase of land and the erection of a suitable building. The 
board thus appointed and approved by the Essex County Board of 
Freeholders consists of Lathrop Anderson, president; Mrs. Sidney 
A. Colegate, vice-president; Mrs. Frederick C. Jacobson, secretary ; 
Wilfred A. Manchee, treasurer; J. Henry Bacheller, Judge Harry V. 
Osborne, Judge William P. Martin and Judge Patrick J. Dolan. 


That the foregoing is a unique development along the line of 
progress in criminal proceduregin New Jersey will be evident to our 
readers, and it is expected that penologists outside of our State will 
take note of the success to be won by this “Parental School.” Ina 
communication upon the subject, in one of the Newark newspapers, 
prepared by Judge Osborne of Essex county, a Judge who has given 
a great deal of time and attention to the matter of the reformation 
of vouthful criminals, the following statements are made: 

““Owing to the temptations of a large city, the multiplicity of 
offenses tending to restrict the activities of childhood, the apparent 
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lack of moral training and the many other contributory causes to 
the delinquency oi youth, some provision must be made in congested 
centers of population for the care of those unfortunate children who 
run counter to the law. Where it is possible they are returned to 
their homes, but some of them have no homes to be returned to, 
and others whose homes are such that they are better not returned to 
them; there are others who, having good homes, are uncontrolled 
there, and still others whose offenses are of such a character as to 
make it inadvisable for them to be at large. Many are found on the 
streets at night by the police. For these or other reasons it may be 
necessary to detain them for a few hours or days until the comple- 
tion of — investigations pending trial, or, the case having 
been heard, it may be for the best interest of the child to give it the 
care, training and discipline it can receive only in an institution of 
this kind. Its training there will include the elementary courses of 
the public school system, as well as such manual training as is 
adapted to it. 

“It will be noted by a reference to the statute that this new in- 
stitution will perform the function of a house of detention pending 
the disposition of the case by the Court as well as a home or school 
for the care of the child thereafter. No effort will be spared to carry 
out this ideal. The children received at the school will have the most 
approved care; upon their admission they will be bathed and given 
clean clothing while their own is undergoing a process of steriliza- 
tion; they will at once be examined physically and mentally for the 
purpose of ascertaining whether there are any indications of dis- 
ease or physical defect or deformity, and just what their mental status 
is, in order that a complete report of the child’s condition may be 
submitted to the Judge, upon whom rests the responsibility for the 
disposition of the case, in order that he may act intelligently upon 
it, and, with a full knowledge of conditions, made such order as may 
be necessary to adequately meet the situation. 

“A special Juvenile Courtroom, with necessary waiting rooms, 
has been provided in the building, making it unnecessary to trans- 
port the children through the streets. Pending a hearing of the 
case an exhaustive examination is made into the family history, 
school record and other antecedents of the child by the investigators 
attached to the Juvenile Court for that purpose. The carrying out 
of the directions of the Court is under the supervision of the pro- 
bation officers of the county and an office has been provided in the 
building for their work. 

“It has been found that a large number of the children brought 
before the Juvenile Court are mentally defective and it is proposed 
to incorporate such manual and academic training in the course at 
the school as is adapted to their needs. Many of the children suffer 
from diseases or physical defects and it is the intention to ascertain 
such conditions and afford proper treatment. For all of this work 
adequate provision has been made through school rooms, shop and 
hospital accommodations. 

“The absolute segregation of boys and girls is provided for and 
especial attention has been devoted to the sanitary arrangements 
of the building.” 
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NATIONAL PREPAREDNESS. 


(Note by Eprror.—The following address was made at a public meeting in Plainfield, N. J., by 
Dr. William L. Saunders, member of the United States Naval Consulting Board, on Dec. 15 last.—See 


Eprroriat Nor.) 

The first thought in my mind as I stand before you to speak for a 
safe plan of preparedness for our country is not what we should like to 
do, but what is the part of wisdom and prudence to do in the face of ex- 
isting conditions. 

What are existing conditions? Europe is an armed camp, Inter- 
national law has, on the statement of the highest official in one of the 
belligerent governments, been violated on the ground that necessity 
knows no law. Agreements made at The Hague have been cast to the 
four winds of heaven. The high seas are no longer safe for our people 
or our merchandise. The most valued products of our fields—wheat 
and cotton—are declared contraband. The United States government 
is ina sharp and dangerous controversy with belligerent nations. The 
broad expanse of the Atlantic and Pacific oceans no longer serves as a 
Chinese wall to protect us, but it has become an avenue of ready ap- 
proach. We seldom stop to think that an army marching on land can 
only cover thirty or forty miles a day, while at sea almost as much pro- 
gress is made in a single hour. The war college division of the Gen- 
eral Staff, our only board of experts on this subject who presumably 
know the situation, tells us that two of the belligerent nations in Europe 
are sufficiently supplied with transports to land in this country in six 
weeks two expeditions totaling one million officers and men and over 
two hundred thousand horses; that one of these belligerent nations 
might, in forty-six days, land more than eight hundred thousand troops 
on the soil of the United States; that Japan, in two months’ time, could 
land two hundred and thirty-eight thousand thoroughly equipped troops 
provided with the means of intrenching themselves at some selected 
base on the Pacific coast, pending the arrival of further reinforcements, 
and seventy thousand horses. 

Why then should we hesitate to be adequately prepared for de- 
fense? Is it because of the expense incurred ? What does it matter, if, in 
a nation of one hundred millions of people, we spend one hundred mil- 
lions a year, as Secretary Daniels has proposed in our first line of de- 
fense—the navy? This is but one dollar per capita, and an insurance 
which every wise business man would readily take to protect his prop- 
erty. The growth of this country in increased valuation has been pro- 
digious. In the lifetime of many of those in this audience the wealth 
of the United States has grown from seven thousand million dollars to 
nearly one hundred and eighty-eight thousand million dollars. 

This valuable property is heckled by twenty thousand miles of sea- 
coast, most of which is unprotected. We have spent nearly four hun- 
dred million dollars on the Panama Canal. Is it not the part of wisdom 
to protect this? We have incurred obligations at Cuba, Porto Rico, 
Hayti, Hawaii and the Philippines. Much of this territory is at a dis- 
tance from us and some of it lies near a country which seeks more terrt- 
tory to provide for its increased population. We have a State policy on 
the Pacific coast which excludes Asiatics on the ground that American 
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labor must be protected. Whether we agree to this policy or not the 
law exists, and it serves as an irritant which might at any time precipi- 
tate trouble, and whether we believe in keeping the Philippines or not, 
they fell into our hands during the Spanish War, and they have cost us 
many millions of dollars. It takes more than one-quarter of our present 
army to police the Philippines. Are we not ready to follow, in some 
measure at least, the advice of military experts in providing safe pro- 
tection for the things that belong to us, and in respect to which we have 
incurred obligations? 

The plans for preparedness are not impulsively chosen. They rep- 
resent the conclusions of those who have made a deep study of the sub- 
ject. They do not go as far as our military experts would like us to go, 
but they are a substantial step in the right direction. We have been 
progressive in everything but preparedness. The unit of efficiency is no 
longer the individual, either in industry or on the firing line, but it 15 
the relative capacity of the individual to command, through organiza- 
tion, the maximum efficiency in the mineral and industrial resources ot 
the nation. We are highly organized on an industrial basis. Industrial 
organization and efficiency are in this day the sinews of war. 

The story of Arnold Winkelreid illustrates the situation severa! 
centuries ago where a single individual effected the passage of the Swiss 
army through the Austrian ranks by running forward and exposing iis 
body to a rain of spears, thus making a gap in the lines of the enemy 
through which the Swiss army passed. The story of Horatius at the 
bridge is another illustration of the heroic influence of the individual in 
olden times. 

To-day we see the armies stretched across more than six hundred 
miles of territory. We hear of defeats resulting from a lack of muni- 
tion. Little is said about the heroism of individuals or the effect: of 
cavalry charges. The strength of an army depends mainly upon its 
capacity to handle the machinery of war, and the quantity of such ma- 
chinery involved is in stupendous proportions. No one can handle 
mechanical things properly without experience and training. Just as 
cne individual in our industries is capable of reaching an efficiency ten 
or twenty times greater, through the use of machinery, than in the old 
days of hand work, so it is in our armies and navies, where trained me- 
chanics are really the men behind the guns. 

Just as industry involves more machinery, more men and more 
money, so does defense against attack involve new and more appli- 
ances, a greater number of men and more efficient training. Where fifty 
years ago we were reasonably prepared, in the proportion which our 
preparedness bore to military conditions at that time, so is it expected 
that to-day we should progress to meet the conditions as they have 
been changed and enlarged. 

Finally, while our first thought in preparing for defense is one of 
protection to life and property on sea and land, we should not forget 
the great example which this nation has within its power to create by 
maintaining for all time peace on the American continents. Let our 
arms be the props of peace. What higher motive could a nation have, 
actuated as this nation is by the spirit of peace and good-will, than that 
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it intends to maintain by force of arms if necessary the integrity of 
every foot of territory on the American continents? That, while it will 
not permit a foreign nation to acquire new territory here, it will also 
enforce the Monroe doctrine to the point of protection to all American 
republics against the loss of territory through conquest. 

It has been sz aid that there never was a just war. Nearly a thousand 
years have passed since Peter the Hermit, stirred by religious zeal, led 
the Crusaders to recover the Holy Sepulcher from the hand of the in- 
fidel Turk. With bared arms, on which the sign of the Cross was 
marked in human blood, these plumed knights of old succeeded in 
planting the standard of the Cross on the hills of Jerusalem. We 
have a cause as sacred and as noble as that which inspired the Cru- 
saders. Let the legions of liberty-loving freeman of the new world 
enlist for services under the standard of peace. With an unselfish 
singleness of purpose let us see to it that the great power in national 
wealth, which Providence has given us, is used to destroy the evil of 
aggression, to repel invasion, to kill the oe of conquest, and 
maintain forever a lasting peace over all the Americas, If ours is 
the true land of the jree, it is ours to he men true and brave. 





BAUR v. ESSEX COUNTY COMMON PLEAS 


(N. J. Supreme Court, Oct. 14, 1915). 


Workmen’s Compensation Act— Limitation—Alinwance-- Acts of 1911 and 1913. 

Case of Frank Baur, prosecutor of writ, against Court of Com- 
mon Pleas of Essex County et al. Certiorari to Court of Common 
Pleas, Essex county. Proceeding under the Workmen’s Compen- 
sation Act. Compensation was awarded in the Court of Common 
Pleas, and the employer brings certiorari. 

Argued June Term, 1915, before Swayze, Parker and Kalisch, JJ. 

Messrs. Beecher & Bedford for Prosecutor. 

Mr. John V. Laddey for Defendants. 


KALISCH, J.: The Workmen’s Compensation Act of 1911 
did not contain any limitation on the time within which a petition 
for compensation in a case under the Act may be filed. In 1913 the 
Legislature amended the Act of 1911, in that it required that in case 
of personal injuries or death all claims for compensation on account 
thereof shall be forever barred, unless within one year after the ac- 
cident the parties shall have agreed upon the compensation payable 
under the Act, or unless withinSone year after the accident one of the 
parties shall have filed a petition for adjudication of compensation as 
provided by the Act. P. L. 1913, p. 314. 

The petitioner in the present case was injured on the 24th day 
of November, 1911, while in the employ of the prosecutor, and filed 
his petition for compensation April 15, 1914, more than two years 
after the occurrence of the accident. The trial Judge gave judgment 
for $342.20, payable at the present time, with interest from August 
30, 1912. 
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ESSEX CO. COMMON PLEAS. 





BAUER V. 





The first contention of counsel for the prosecutor is that the 
petitioner’s claim was barred, and also that the filing of the petition 
was contrary to the express provision of the statute. The argument 
made to support this contention is, in substance, that the legal effect 
of the introduction of the limitation clause of one year into the Act 
of 1913 was to limit all claims for compensation under the Act of 
1911, on the expiration of one vear after the Act of 1913 went into 
operation. But this plainly ignores the essential fact that the Act 
of 1913 does not contain any words which would give to it a retro- 
spective operation. The statute in unequivocal terms points to cases 
arising under the Workmen’s Compensation Act after the amend- 
ment goes into effect. The well recognized and established rule is 
that a statute shall have prospective effect only. 

It is well stated in Williamson vy. N. J. Southern R. Co., 29 N. J. 
Eq. 311, in which the cases dealing with the subject are collated, 
by Judge Depue, in the opinion, and where that learned jurist takes 
occasion to quote the language of Judge Paterson on page 353, as 
follows: “This rule ought especially to be adhered to when such a 
construction will alter the pre-existing situation of the parties or 
will effect their antecedent rights, services, or remuner ration. 

In Wilson vy. Herbert, 41 N. J. Law, on page 458, 52 Am. Rep. 
243, Judge Depue, in commenting upon the effect to be given to the 
third section of the Act entitled “An Act relative to statutes” (4 
C. S. p. 4971), says: “It saves rights vested and secured under an 
existing statute from the effect of its repeal, and provides for the 
adoption of any new course of practice or procedure which shall! 
have been subsequently established for the enforcement of such right.” 

What was meant by that part of section 3 which reads “except 
that where a course of practice or procedure for the enforcement of 
right, or the prosecution of a suit shall be changed, actions now pend- 
ing or hereafter commenced shall be conducted as near as may be in 
accordance with such altered practice or procedure,” was declared 
by our Court of Errors and Appeals, in Barnaby v. Bradley & Cur- 
rier Co., 60 N. J. Law, 158, on page 161, 37 Atl. 764, page 765, by 
Judge Depue, who, in speaking for the Court, said: “This statutory 
provision preserves intact from future legislation rights vested or 
accrued under existing legislation, except ‘where the course of prac- 
tice or procedure for “the. enforcement of such right or prosecution 
of such suit shall be changed.’ This exception refers to practice or 
procedure in the conduct of the suit, and not practice or procedure 
which directly affects the right which the statute was designed to 
protect. Wilson v. Herbert, 41 N. J. Law, 455, 457.” 

The present case presents this situation, that before the amend- 
ment of 1913 the petitioner, in a case arising under the Act of 1911, 
was not limited in time within which to inaugurate a proceeding for 
compensation, and that, if we should give retroactive effect to the 
amendment, the petitioner will be deprived of a right to compensation 
which inured to him under the Act of 1911. This right was a vested 
one of which he could not be lawfully deprived. 

It is a matter of no importance in the case sub judice whether 
or not the statutory limitation of six years applicable to actions upon 
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contract applies to this proceeding under the Act of 1911, for, if it 
does, then the petitioner had four years, approximately, more in which 
to institute the proceedings, but, if it does not, then the petitioner 
had unlimited time within which to do so. 

[t will not be out of place, however, to call attention to the fact 
that the proceeding under the Act of 1911 is one unknown to the 
common law, and clearly in derogation of it. It can hardly be said 
to fall within the classification of any of the actions enumerated in 
the statute, and contemplated by the Legislature. The proceeding 
is neither an action upon contract nor one of tort, but rather what 
the statute creating it makes it; that is, a proceeding to enforce a 
statutory duty or obligation arising out of the relations of the 
parties, the basis of which is a contract express or implied. The 
views expressed result in the conclusion that the limitation in the 
amendment of 1913 did not affect the petitioner’s right to compensa- 
tion and to file a petition therefore under the Act of 1911, even 
though the limitation within which a petition shall be filed, as fixed 
by the amendment, had expired. 

As to the claim of the prosecutor that the trial Judge erred in 
allowing $9 a week as being 50 per cent. of the weekly earnings 
of the petitioner, instead of $7.50, a glance at the facts underlying 
the Court’s determination is convincing that the allowance is a proper 
one. The petitioner received in wages $15 per week besides his 
board. The trial Judge found that the value of the board was $3 
a week, which, together with the weekly wages received by the pe- 
titioner, made the petitioner’s weekly earnings $18. 

It is next urged by the counsel for the prosecutor that “the 
Court erred in giving judgment for a lump sum due and payable at 
the present time.” The argument brought forward to sustain this 
contention is that the error was rot in giving judgment for a lump 
sum, but in not making allowance for the difference in value between 
the lump sum to be presently paid and the value of the weekly pay- 
ments to be made thereafter. Banister Co. y. Kriger, 84 N. J. Law, 
30, 85 Atl. 1027, and the same case on a motion for rehearing reported 
in 89 Atl. 924, and Muzik v. Erie R. Co., 85 N. J. Law, 129, 89 Atl. 
248, are cited to support this contention. 

In the opinion on the rehearing in Banister Co. v. Kriger, supra, 
this Court held that, where the disability is partial in character, but 
permanent in quality, the weekly payments are to be made from the 
time of the adjudication in the Court of Common Pleas. The reason 
for this is stated in the opinion thus: “Necessarily so, because in 
many cases under the head (section llc) the amount cannot be as- 
certained except by the judgment of the Court, and there is no statu- 
tory authority for giving that judgment a retroactive effect.” 

It is practically conceded in the brief of counsel for the peti- 
tioner defendant that the present judgment derives no support from 
the Act of 1911. The contention is that it is warranted by the amend- 
ment of 1913, and that since the amendment is a regulation of pro- 
cedure, it is applicable to cases under the Act of 1911, and therefore 
the case of Banister v. Kriger, supra, and cases following it are no 
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longer applicable. The amendment relied on is paragraph 14a of the 
Workmen’s Compensation Act (P. L. 1913, p. 307), and reads: 

“Compensation for all classes of injuries shall run consecutively 
and not concurrently, as follows: First two weeks, medical and hos- 
pital services and medicines, as provided in paragraph fourteen. 
After the first two weeks, compensation during temporary disability. 
Following both, either or none of the above, compensation consecu- 
tively for each permanent injury. Following any or all or none of 
the above, if death results from the accident, expenses of last sick- 
ness and burial. Following which compensation to dependents, if 
any. In no case shall the total number of weekly payments be more 
than four hundred.” 

If this be the effect of the amendment, then it is clear that it 
imposes a greater and different burden on the prosecutor than ex- 
isted at the time his liability was incurred under the Act of 1911, 
and to give force and effect to it in the present case would result in 
a clear violation of a vested right of the prosecutor. The compensa- 
tion to be awarded in the case at bar must be made under and ac- 
cording to the provisions of the Act of 1911. 

The judgment should be reversed, and the record remanded to 
the Court of Common Pleas to be proceeded. with according to law. 
No costs will be allowed. 





YOUNG v. STERLING LEATHER WORKS. 


(N. J. Supreme Court, Essex Circuit, Nov. 27. 1915). 
Workmen’s Compensation Act— Hiring of Mmor—Striking Out Complaints. 


Case of Edward Young, by next friend, Plaintiff, against Sterling 
Leather Works, Defendant. Application to strike out a complaint in 
an action brought by a minor against his employer for personal in- 
juries, upon the ground that his only remedy is under the Workmen’s 
Compensation Act, 


Mr. Isidor Kalisch for the motion. 
Mr. John V. Laddey and Mr. J. Hansbury Callaghan, contra. 


GUMMERE, C. J. (Orally): I think this application should be 
denied. The contract of hiring of a minor is ordinarily made by the em- 
ployer not with the minor, but with the minor’s parent or guardian. 
The father is entitled to the minor’s wages; he is entitled to put him to 
work when and where he sees fit, without consulting the pleasure of 
the boy or girl. The statute says that where the employer does not want 
to be bound by the provisions of section 2 of the Workmen’s Compen- 
sation Act, and the employé is a minor, he shall notify not the minor. 
not the employé, but the guardian or parent of the minor; showing that 
the minor is not directly interested in the contract which the Employers’ 
Liability Act raises; that he is not a party to it. Not only so, but he is 
not entitled to have any wages from his emplover when the contract of 
hiring is made by his parent or guardian, whether his employer repudi- 
ates liability under that Act or not. 
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It is said that this Workmen's Compensation Act creates a con- 
tract between the employer and the employé, fixing the liability of the 
employer under all conditions and relieving the employé of liability for 
the carelessness of fellow servants, and all that kind of thing. I do not 
understand that the statute has that effect. The statute says to the 
employer and the employé: “You may agree that these things shall be 
part of the contract of hiring and you will be taken to have so agreed, 
and to have done, and this statute to be a part of your contract, unless 
you disaffirm.’’ You may say it is the non-action of the parties, rather 
than their mutual consent, which embodies these provisions in their 
agreement. But non-action is consent, and a minor cannot do that; a 
minor cannot say in relation to a contract of hiring made by his father, 
“IT will have read into that contract to which I am not a party, this, 
that or the other provision.” 

[ do not say that these views are sound; that they will stand the 
test of a critical consideration, I am only suggesting them to show why 
I refuse to strike out this complaint; for the rule, I think, has become 
entirely settled among the Judges, that they will not strike out a com- 
plaint unless it is clear that it does not show a cause of action, or that 
the cause of action is not pleaded in the proper way. 

A pleading ought not to be struck out if its legality is only doubt- 
ful; for to do so is often a mere waste of time. The Judge strikes out 
a complaint and judgment is entered. It goes up to the higher Court to 
be reviewed, and the higher Court says, “The Judge ought not to have 
struck out the complaint; it shows a cause of action which is properly 
pleaded,” and then the case comes back in six months or more and the 
parties are exactly where they were when the Judge struck out the 
complaint. It is not in the interest of justice that such action should be 
taken unless the Judge is reasonably certain that the pleading is defec- 
tive. So I think you had better try this case out, and, if the plaintiff 
gets a judgment, and his complaint is afterward held not to show a 
cause of action, that will be an end of it once and for all. 





GILL v. WATMAN- 








(Camden Circuit Court, Nov. 4, 1915). 
Arrest— Order to Hold Bail— False Imprisonment—- Form of Orders. 


In an action at law by Harris Gill against George Watman an 
order to hold to bail was made by a Supreme Court Commissioner 
upon affidavits setting forth that there was a certain sum due from 
the defendant to the plaintiff and alleging facts intended to show 
that there was a debt, and that it was fraudulently contracted. The 
defendant was arrested and was held three days in prison, until he 
gave bail. Afterwards, an application was made to Lloyd, J., to 
quash the capias and the order to hold to bail. The order was in 
accordance with the form printed in Jeffrey’s Precedents, p. 77; 
Besson’s Precedents, p. 32; Prou’s Forms, p. 30; Honeyman’s Forms, 
p. 122, No. 275; McCarter’s District Court Forms, No. 12. 


Mr. Alfred S. Marsh for Plaintiff. 
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Mr. Samuel Roessler for Defendant. 


Mr. Marsh insisted that the affidavits did not show that the 
obligation sued on was a contract nor that it was fraudulently con- 
tracted. He said the facts alleged showed at the most no more than 
grounds for an action of trover or an action for deceit, for which no 
capias could issue against a resident defendant. He insisted also 
that the order to hold to bail was insufficient in not stating the facts 
constituting the fraud upon which the commissioner based his con- 
clusion that the obligation was fraudulently contracted, citing Hill 
v. Hunt, Spencer 476, 479; Bowne v. Titus, 1 Vr. 340; Hufty v. Wil- 
son, 29 Vr. 241. 


Mr. Samuel Roessler for the plaintiff insisted that the affidavits 
were sufficient to establish an obligation fraudulently contracted ; 
that the order was in accordance with the statute and the precedents ; 
and he urged also that if the order were set aside it should be on 
terms that no action for false imprisonment should be brought be- 
cause against this the fact that the action had been brought in good 
faith would not avail. 19 Cyc. 319. 

LLOYD, J.: The capias issued in this case must be quashed. 
The facts relied on by the Commissioner do not support the charge 
of fraud in the inception of the contract. Whether there was a 
fraudulent appropriation by the defendant may not be so clear, but 
this is not the basis of the writ, nor is the finding of the Commis- 
sioner sufficient. He should have stated the facts which constituted 
the fraudulent creation of the debt. The writ will be quashed, but 
on the terms indicated in Leigh v. Alpaugh, 4 Zab. 629, viz., that 
the defendant file a stipulation not to prosecute an action for false 
imprisonment. 


[NOTE—tThe decision that the facts set out in the affidavits in this cause 
were sufficient to support the charge of fraud may be accepted without criti- 
cism and this conclusion was effectual to dispose of the motion. The opinion 
goes further, however, and casts a doubt upon the correctness of published 
forms commonly relied upon, and, as the consequence of a mistake in an 
order to hold to bail is likely to be an action for false imprisonment, this 
matter is of importance. The cases cited by the defendant’s counsel do not 
sustain his contention nor the remark of the Court on this point; The order 
followed the language of the forms and adjudged that proof had been made 
to his satisfaction that the defendant had fraudulently contracted the debt. 

The defect of the order in Bowne vy. Titus cited by defendant’s counsel 
was that the order went further and said he had done all the things mentioned 
in the statute, and the Court said it was defective in not saying by which of 
these means he was satisfied that ithe defendant had committed a fraud. The 
Court said in that case: ‘“‘An adjudication that a man has done either this 
or that is not an adjudication that he has done anything.” 

It will be found upon examination of the cases that what is requisite is 
legal proof by the affidavits of the particulars of facts necessary to estab- 
lish one or other of the particulars required as condition of making an order 
to hold to bail, and an adjudication that some one or other of these particulars 
had been so established to his satisfaction. What the Court said in Hufty v. 
Wilson, 78 N. J. Law, 241-243 was this: ‘Now, in actions upon contract 
it has ‘been held that the order to hold to bail must show upon its face that 
the Judge has exercised his judicial discretion and made a decision upon it, 
and that the proof of the particulars necessary to authorize the awarding 
of the writ was satisfactory, otherwise the writ will be unauthorized and 
illegal.” In this and all the cases the question decided was whether the 
facts appearing in the affidavit were sufficient to justify the commissioner in 
his adjudication that it had been established to his satisfaction that the de- 
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fendant had fraudulently contracted the debt and was about to remove his 
property with intent to defraud his creditors, or as the case may be. 

The principal cases are these: Wire v, Browning, Spencer 364; Hill v. 
Hunt, Spencer, 476; Kipp v. Chamberlin, Spencer 650; Van Kirk v. Staats, 
4 Zab. 121; Kennedy v. Chumar, 2 Dutch 305; Bowne vy. Titus, 1 Vr. 340; 
Perry v. Orr, 6 Vr. 295 at p. 301; Truax v. Penna, R. R. Co., 27 Vr. 277; 
Hufty v. Wilson, 49 Vr. 241. 

In one of the earliest of these cases, Wire v. Browning, in 1845, the 
form of the order to hold to bail (which was affirmed) is given, and it does 
not state the facts which constituted the frawdulent acts, but merely declares 
that satisfactory proofs by affidavits had been made to the commissioner 
that the defendant had fraudulently concealed and removed certain prop- 
erty with intent to defraud his creditors. 

In State v. Lewis, 2 Zab, 556, 565, in the Court of Errors in 1849, Ran- 
dolph, J., approving an order of surveyor under the Road Act, says: “And 
so in allowing an order for bail under the statute, the officer must have 
legal and requisite proofs before him (Hill v. Hunt, Spencer, 476), though, 
if it should appear in the other part of the proceedings but not in the re- 
turn or order itself, I am not aware of any case which set aside the pro- 
ceeding for that cause.’’ 

It would seem to be clear that the order in this case at bar was not 
defective in not stating the facts which constituted the fraudulent creation 
of the debt.—E. Q. K.] 





IN RE ESTATE OF GIBERSON. 


(Atlantic County Surrogate’s Court, April, 1913). 
Letters of Administration— Fraud in Procuring— Revocation. 


In the matter of the estate of Harriet D. Giberson, deceased. On 
petition for revocation of letters of administration. Before E. C. 
Shaner, Surrogate. 

On November 30, 1912, one Pitman Steelman appeared before 
the Surrogate of Atlantic County and represented by verified petition 
that Harriet Steelman died on the 26th day of October, 1912, leaving 
her surviving Pitman Steelman, husband, and William Hewlings, 
brother, of Philadelphia, Pa., and Sarah J. Eagen, sister, of Baltimore. 
Md. Bond was given by said Pitman Steelman in the sum of $1,400 
and letters of administration were thereupon issued to him on said day. 

On March 25, 1913, Sarah J. Eagen filed her petition with the Sur- 
rogate asking that the letters theretofore issued be revoked and set 
aside, because said application was a fraud on the Surrogate, whereby 
he was deceived and induced to issue letters of administration upon the 
estate of the decedent to one not legally entitled thereto; that Harriet 
D. Giberson died without issue, leaving her surviving her husband, 
James B. Giberson who is living, and w hose marriage to said Harriet 
was never dissolved by divorce, Sarah J. Eagen and William N. Hew- 
lings, sister and brother, respectively, as her only next of kin. 

A rule to show cause was duly served upon the said Pitman Steel- 
man requiring him to show cayse why the letters issued to him upon 
the estate of Harriet Steelman, deceased, should not be revoked for 
the cause set forth in the petition. It was returnable on April 10, 1913 
when the hearing was continued until April 15, 1913 


Mr. U. G. Styron for Sarah J. Eagen. 
Mr. Eugene G. Schwinghammer for Pitman Steelman. 


The Surrogate being satisfied from the testimony taken that the 
name of the decedent was Harriet D. Giberson: that Pitman Steelman 
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was not the lawful husband of the said Harriet, and was therefore not 
entitled to administration upon her estate, and that the said Pitman 
Steelman fraudulently procured from the Surrogate administration upon 
the estate of the said Harriet by claiming he was her husband and her 
name Harriet D. Steelman, made and entered an order which revokcd 
the order granting the letters of administration to Pitman Steelman, 
and further revoked the letters of administration issued under said order. 

|Norg sy Epiror—In a case reported in the December, 1915, Journat, In Re Estate of Seid, the 
Surrogate of Essex county in an elaborate opinion suggested that the question of the power of the 
Surrogate to open and set aside his decree, where secured by fraud. inadvertence or mistake, was 
‘* one of the first impressions in this State, so far as direct adjudifications are concerned.” A South 


Jersey attorney advises us that a similar adjudication was made by tie Surrogate of Aflantic county 
in 1918, and sends us the foregoing report of the case). 





TAPLITZKY v. DONAHUE. 





(East Orange District Court, December, 1915). 
Contrict by Infant—Rescission— Purchase of Automobile. 


Case of Julius E. Taplitzky, by his next friend, Henry Taplitzky, 
Plaintiff, against Daniel Donahue, Defendant. On Contract. 


Mr. Elias A. Kanter for Plaintiff. 
Mr. John A. Bernhard for Defendant. 


CLANCY, J.: The above was an action brought by the plaintiff, 
Julius E. Taplitzky, an infant, by his next friend, Henry Taplitzky, 
against Daniel Donahue, to recover the sum of four hundred and fifty 
dollars, the price paid by the said Julius E. Taplitzky for an automobile 
which he, Julius E. Taplitzky, had purchased from the defendant on or 
about July 17, 1915. On or about August 2, 1915, the said Julius FE. 
Taplitzky rescinded his contract and tendered back to the defendant 
the automobile; the defendant refused to accept same on the ground 
that said machine had been damaged to the extent of about two hundred 
and fifty dollars, and that the plaintiff is not entitled to recover unless 
he returns the automobile in the same condition it was in when he 
bought it, or makes an allowance for the depreciation. 

The testimony shows that the plaintiff, Julius E. Taplitzky, was an 
infant at the time of the making of the contract, and that he offered to 
return the machine on or about August 2, 1915, but that the defendant 
refused to accept same for the following reasons: First, that the con- 
tract was an executed one and could not be rescinded; and, secondly, 
that the machine must be returned in the condition in which it was 
received, or an allowance made for the depreciation. The question at 
issue is as to whether the infant must return the machine in the condition 
in which he received it or make an allowance for the depreciation in 
order to recover, or is the right of an infant to recover absolute so long 
as he makes a tender of the article, without regard to the condition 
it is in. 

The rule at the common law, as stated in 16 American and English 
Encyclopedia of Law, page 293, is as follows: “To give effect to an 
infant’s disafirmance of his contract, it is not necessary that the other 
party should be placed in statu quo; for if the law in every case re- 
quired restitution of the consideration as a condition precedent to the 
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disaffirmance of the contract, it would often result in accomplishing 
indirectly what it expressly says shall not be done directly, and the 
very purpose of the law in permitting infants to avoid their contracts 
For example, if an infant borrows money, and im- 


would be defeated. 
providently disposes of it, as the law, from his want of discretion, pre- 


sumes he may do, this very indiscretion which the law endeavors to 
shield and protect becomes the means of fastening the imperfect obliga- 
tion upon him, and his inability to refund what he has borrowed affirms 
his contract to repay it.” 

In 16 American and English Encyclopedia of Laws, at page 294, it 
says: “When at the time of disaffirmance the infant still has in his 
possession all or any part of the consideration received by him under the 
contract, common honesty and fair dealing require that he should re- 
store it to the other party.” 

In 16 American and English Encyclopelia of Law, at page 295, we 
find the following: “The vendor must take the property in the con- 
dition in which he finds it, except perhaps where the property was 
tortiously injured by the infant, and the latter cannot be made to make 
good the loss from depreciation.” 

In 22 Cye., page 580, the rule is stated to be as follows: “Tie 
general rule is that except for necessaries an infant is not competent 
to bind himself by contract, nor liable on contracts which he has made; 
but any contract made by him during infancy may be avoided, and the 
defense of infancy is equally available at law as in equity.” At page 
581 we find the following: ‘The rule stated above does not mean that 
infants are absolutely incapable of contracting in the sense that their 
contracts are absolutely void, but the contracts of infants are held to 
be merely voidable at their election. It has been laid down as tlie 
proper distinction that where an infant’s contract is to his benefit, as in 
the case of contracts for necessaries, it is good and binding upon him. 
when it is to his prejudice it is void; and when it is of an uncertain 
nature as to benefit or prejudice, it is voidable only at the election of the 
infant.” At page 583 we find the following rule: “The rule that an 
infant may avoid his contracts applies to both executed and executory 
contracts.” At page 584 we find this rule laid down: “The fact that 
an infant undertakes to trade or engage in business for himself does 
not of itself cure the incapacity resulting from his infancy, although 
his trading contracts, like other contracts, are not void but merely 
voidable.” At page 616, citing the case of Prince v. Furman, 27 Ver- 
mont 267, this rule, namely, “Depreciation in value of the property re- 
turned cannot be shown dither to defeat or reduce the recovery,” is set 
forth. 

In the case of Jacques v. Coffin, 17 N. J. L. J. 304, which case was 
decided by Judge Truesdell of the First District Court of Newark, in 
1894, the rule is stated to be as follows: “When an infant, having 
bought a carriage upon instalments, offered to return the vehicle and 
demanded his money back, he could recover. The rule is, that if an 
infant has purchased property and paid the consideration therefor, he 


may return the property and recover back the money paid, he being 
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invested with the right to elect whether he will or will not be bound 

by the contract.” This case simply holds that “he may return the 
property and recover back the money paid,” but does not go into the 
question of the condition of the article at the time the offer to return 
it is made. 

In the case of Pemberton Building & Loan Association v. Adams, 
53 N. J. Eq. 258, the question involved there was as to whether or not 
the defendant, having made a false representation as to his age, could 
subsequently rely upon his infancy to defeat the recovery by the lender 
of the sum loaned. The Court in that case held that this could not be 
done. An additional feature in this case was that the defendant, after 
coming of age, retained the possession of the property and claimed and 
enjoyed all the benefits thereof, and, without offering to return the con- 
sideration money, raised the defense of infancy. The Court said: 
“Under these circumstances his (the infant’s) liability continues even 
though there had been no fraud,” meaning, | presume, that because of 
the fact that he did not offer to return the consideration money he could 
not avail himself of the defense of infancy. 

In the case of Houston v. Cooper, 3 N. J. Law 431 (old number 
866), which was a suit on a promissory note given by the defendant to 
the plaintiff for the balance agreed on in the exchange of horses, the 
Court said: “That an infant undertakes to trade for himself does not 
cure the incapacity of his infancy. It is the real or supposed incapacity 
of mind in the infant to make judicious contracts that the law renders 
invalid his bargains, and the more contracts he makes the more danger 
of injury and ruin to himself, which the law is intended to guard 
against.” 

In the case of Schenk v. Strong, 4 N. J. Law 99, (old number 87), 
the Court said: “The general principle is, that infants are not capable 
of making contracts, and that, therefore, they are not liable upon such 
contracts unless for necessaries.” 

In the case of Wuller vy. Chuse Grocery Company, decided by thie 
Illinois Supreme Court in 1909, reported in 241 Illinois 398, the Court 
held: “The contract of an infant is, in general, avoidable by him, and 
gains no additional force from the fact that he is engaged in business 
for himself or is emancipated. The exercise of his right to disaffirm 
his contract may operate injuriously and unjustly against the other 
party, but the right exists for the protection of the infant against jnis 
own improvidence and may be exercised entirely in his discretion.” 

I believe the correct rule to be as follows: In the absence of a 
fraudulent representation as to age, an infant may rescind his contract 
whether it be executed or executory, and upon his offering to return 
the consideration which he received, or so much thereof as may be in 
his possession, without regard to the condition it is in, he may recover 
the amount paid on the contract. I think this rule is supported by tue 
great weight of authority on the question. I accordingly give judg- 
ment for the plaintiff for the sum of four hundred and fifty dollars, 
together with interest from August 2, 1915 


THE NEW JERSEY LAW JOURNAL. 
QUICK v- STRUBLE. 


(Sussex Common Pleas, Dec. 14, 1915). 


Justice of the Peace Holding a Small Cause Court in a Municipality Other Than Where 
. He Resides. 


Case of Joseph L. Quick, Plaintiff and Appellee, against Harry 
Struble, Defendant and Appellant. In tort. On appeal and motion for 
reinstatement of cause. 

Mr. Theodore E. Dennis for Appellee. 

Mr. Henry C. Hunt for Appellant. 

SALMON, J. (sitting for Judge Shay): At the hearing of the above- 
stated cause, motion for nonsuit was granted on the ground that the 
justice of the peace before whom said cause was heard below was with- 
out jurisdiction, for the reason that the summons in said cause was 
made returnable before said justice in a municipality other than that in 
which said justice resided and for which he was elected. An order was 
made that the cause be dismissed, after which a motion was heard to 
have said cause reinstated. Disposition of the latter motion is now 
made. 

The jurisdiction provision of the Act entitled “An Act constituting 
Courts for the trial of Small Causes (Revision of 1903),” C. S. 2981, 
contains the language concerning suits cognizable as follows: “before 
any justice of the peace of any county, who is hereby authorized to 
hold a Court within such county, to hear,” etc. Under Section 9 it is 
provided: “The territorial jurisdiction of every justice of the peace 
under this Act shall be co-extensive with the limits of the county in and 
ior which he is elected and commissioned; his writs, precepts and pro- 
cess issued out of said Court shall run in and through such county, and 
he may, in causes pending before him, award writs of subpoena for wit- 
nesses into other counties of this State.” And under the twenty-eighth 
section of the Act concerning “Trial,” it is provided: “and on said day 
at the time and place specified the cause shall be tried,” etc. 

The eighth section of the Act entitled “An Act relative to justices 
of the peace (Revision of 1902),” C. S. 5017, provides that “No justice 
of the peace resident within the limits of any city where a District 
Court is or may be established, shail exercise any civil jurisdiction what- 
ever.’ The first section of this latter Act provides for the manner of 
ascertaining the number of justices which each township or ward may 
elect. 

The constitution itself fixes the number of justices that may be 
elected in each of the townships of the several counties of the State, 
and in each of the wards in cities that may vote in wards. Section 7 of 
Article 6 provides that there may be elected “two, and not more than 
five, and provides for a population basis for the precise number of jus- 
tices between two and five inclusive, that may be elected. The method 
of their election 1s provided for under paragraph 8 of section 2 of article 
7, and, among other things, it is stated that “they shall be commissioned 
for the county,” and “that the commission of any justice of the peace 
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shall become vacant upon his ceasing to reside in the township in -which 
he was elected.” 

After an interesting and fairly exhaustive investigation of the sub- 
ject in hand, with the result of finding many authorities in various States 
substantiating the view originally taken, the conclusion now reached, 
however, is that an order for reinstatement of the case should be made. 
This conclusion is arrived at because of an expression of the Supreme 
Court having been found relating to this subject. Py 

The precise question is not as to the territorial limits of the juris: 
diction of the justice of the peace, for that has been provided for by 
statute, but is whether he may hold his Court in a municipality other 
than the municipality in which he resides and for which he was elected. 
Neither the Constitution nor the statute prescribes any particular place 
in which the justice must hold his civil Court. ‘ihe theory of the 
establishment of what were known as the “Hundred-courts” in Eng- 
land was, as has been stated by the early writers, “for the con- 
venience of the inhabitants, that they may prosecute their suits and 
receive justice at home,” and, of course, thereby entailing the natural 
result of saving time and expense. 

Under the subject entitled “Some Account of Their Origin and 
Jurisdiction,” Mr. Edward Q. Keasbey, who co-operated with Mr. \Wii- 
liam M. Clevenger in their joint work, entitled “The Courts of New 
Jersey,” says, on page 77: “It was the justice of the peace that furnished 
the material for the first Court created by an Act of the Legislature in 
New Jersey. The Assembly in East New Jersey created several Courts 
in its session at Elizabethtown in November, 1675. It provided for a 
monthly Court for the Trial of Small Causes (under 40 s.) to be held by 
three persons, one of whom should be a justice of the peace, in eacn 
county, and the Court was given power to grant space and time jor 
payment of judgments against poor debtors. . . In 1682, on the 
transfer of East New Jersey to the twenty-four Proprietors, the As- 
sembly divided the Province into four counties for ‘the better governing 
and settling Courts in the same,’ and proceeded to make a new organi- 
zation of the Courts. It was enacted that there should be one Court 
held monthly throughout the year in every town ‘for the determining 
of Small Causes and cases of debt, to the value of forty shillings and 
under,’ the cases to be tried by three persons without a jury.” And 
further, on page 79, Mr. Keasbey states: “In West New Jersey the 
Courts were different from those in the eastern division, and were more 
like the Courts established in the United Colony. A statute was passed 
in 1681 (Leaming & Spicer, p. 428), providing that ‘there shall be in 
every Court three justices or commissioners at least, to sit with the 
twelve men of the neighborhood, and with them to hear all causes and 
assist the twelve men with the law, and pronounce the judgment of the 
twelve men in whom all judgment resides.’” And further: “A statute 
of 1685 (Leaming & Spicer, p. 509) provided for Courts of Small Causes. 
to be held by one justice of the peace to hear causes in which the matter 
in dispute was under forty shillings. An appeal to the County Court 
or Court of Sessions was allowed on giving security.” 
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After discussing the various Courts of early times in our State, 
Mr. Keasbey continues : “Such were the Courts established in the two 
divisions of New Jersey before the time when the government was sur- 
rendered to the Crown by the Proprietors, and the then existing Courts 
formed to a large extent the basis of the judicial system organized by 
the royal governors, The new Courts were framed more closely after 
the model of the English Courts, but it is in the earlier Courts that we 
find the origin of some of the peculiar features of the New Jersey sys- 
tem. We find, in the first place, the civil jurisdiction of the justice of 
the peace in the Court for the Trial of Small Causes. This is the earliest 
of all our Courts. The magistrate, a familiar judicial officer, is made 
the Judge of the first Civil Court set up in the new country, and some of 
the rules of our present practice are found in the earliest statutes reg- 
ulating this Court. Secondly, we find in the County Courts the begin- 
ning of our Common Pleas, and in the provision that this Court shall 
be held by the justices of the peace of the various towns, we have the 
origin of the lay Judges, for, until the Constitution of 1844 limited the 
number to five, the Court consisted of an indefinite number of justices 
of the peace and other persons of local consequence.” 

Under the title of “The Provincial Courts,” appears an excerpt 
from the instructions given by the English Crown, to whom the gov- 
ernment of the Province had been surrendered by the Proprietors, the 
instructions being addressed to the Governor, Lord Cornbury, dated 
November 16, 1702, and the forty-fifth paragraph appearing as foliows 
“You shall not erect any Court or office of judicature not before erected 
or established without our special order.” Such an order was given in 
Lord Cornbury’s commission dated December 5, 1702, and under the 
authority of which an ordinance was made establishing courts and 
defining their jurisdiction, and, says Mr. Keasbey, “this ordinance is 
the original charter of the Courts of New Jersey. Other ordinances 
were made from time to time during the next fifty years, but they made 
no substantial changes, and the Courts as established by these ordi- 
nances continued until the time of the Revolution, and were only slightly 
modified by the Constitution of 1776, and the Act of October 2, 1776, 
and in 1844 the new Constitution referred to and adopted the existing 
Courts, and there were made such changes as circumstances seemed to 
require. It is to the ordinance of Lord Cornbury, therefore, that we 
must look for a definition of the nature and jurisdiction of the existing 
Courts of New Jersey. . . . This ordinance is not dated, but 
Judge Field refers to it as the ordinance of 1704. There seems to have 
been an earlier ordinance providing temporarily for the Justices Courts 
and Courts of Session. Lord Cornbury, in a letter to the Lords of 
Trade, dated September 9, 17038 (N. J. Archives, Vol. 111, p. 4), says he 
asked the gentlemen of his council what Courts they had under the 
Proprietary Government, and they said their Courts were never very 
regularly settled, and they described to him the Justice Court, the Quar- 
terly Court and the Court of Common Right, and he told them he 
thought a Court for the Trial of Small Causes under forty shillings 
might be very useful, but that he thought it ought not to be ir the 
power of one justice alone, but rather of three, and that the judgment 
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should be definitive, and this, he says, they approved of, ‘and soe ‘it is 
settled till the Assembly meets when | shall use my best endeavors to 
prevail on them to settle it by Act.’ The existing Courts of 
the two Provinces were taken as materials out of which the new system 
was arranged, and the plan of West New Jersey was followed more 
closely than that of the Eastern Province. East New Jersey had de- 
parted a little from English traditions, and had followed those of the 
Scotch Proprietors in creating the Court of Common Right. The ordi- 
nance established the Courts upon English lines, and followed sub- 
stantially the plan already alopted in West New Jersey. Distinct refet- 
ence was made, however, to the English Courts for the purpose of de- 
fining the jurisdiction and prescribing the practice of the Courts of the 
Province. The Supreme Court of Judicature was expressly empowercd 
to have cognizance of all pleas, ‘civil, criminal and mixt, as fully and 
amply to all intents and purposes whatsoever as the Courts of Queen’s 
Bench, Common Pleas and Exchequer within her Majesty’s Kingdom 
of England have or ought to have’ The English name of Court of Com- 
mon Pleas was given to the civil side of the County Court or Court of 
Sessions, and the justice of the peace familiar to English law was re- 
tained with the new functions which the necessities of the colonists had 
required of him. The ordinance provided first, that justices of the peace 
should have cognizance of civil cases of debt or trespass to the value of 
forty shillings, with power to determine such cases without a jury, 
subject to an appeal to the Justice at the next Court of Sessions in 
cases of over twenty shillings.” 

A provision of said ordinance of 1704 referred to states: “His Ex- 
cellency the Governor, by and with the Advise and Consent of her 
Majesty’s Council, and by virtue of the Powers and Authorities derived 
unto him by her said Majesty’s Letters Patents, doth by these presents 
Ordain and it is hereby Ordained by the Authority aforesaid, That every 
Justice of the Peace that resides within any town or County within the 
Province is by these presents fully empowered and authorized to have 
Cognizance of all Causes or Cases of Debt and Trespass to the value 
of forty shillings and under; which Causes or Cases of Debt and Tres- 
passes to the value of forty shillings or under, shall and may be Heard, 
Try’d and finally Determined without a jury, by every Justice of the 
Peace residing as aforesaid. The process of warning for a Freeholder 
or inhabitant shall be by Summons under the Hand of the Justice 
directed to the Constable of the Town or Precinct or to any deputed 
by him where the party complained against does live and reside; which 
Summons being personally served or left at the Defendant’s House or 
place of his abode four days before the hearing of the Plaint shall be 
sufficient Authority to and for the said Justice to proceed to hear such 
Causes or Cases, and determine the same in the Defendant’s absence, 
and to grant Execution thereupon against the defendant’s Person, or for 
want thereof, his Goods and Chattels which the Constable or his Deputy 
of that Town or Precinct shall and may serve, unless some reasonable 
excuse for the Parties absence appear to the Justice. And the process 
against an itinerant Person, Inmate or Foreigner shall be by Warrant 
from any one Justice of the Peace, to be served by any Constable or his 
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Deputy within that County, who shall by virtue thereof, arrest the 
Party and him safely keep till he be carried before the said Justice of 
the Peace, who shall and may immediately hear, try, and finally deter- 
mine, all such Causes and Cases of Debt and Trespass, to the value of 
forty shillings, or under, by awarding Judgment and Execution; and 1/ 
payment be not immediately made, the Constable is to deliver the 
Party to the Sheriff, who is hereby required to take him into Custody, 
and him safely keep till payment be made of the same, with Charges ; 
Always Provided, that an Appeal to the Justices at the next Court ol 
Sessions held for the said County, shall be allowed for any sum up- 
wards oi twenty shillings.” 

On page 91 Mr. Neasbey further continues: “The Courts estab- 
lished by Lord Cornbury shortly after the two provinces were unit 
remained substantially unchanged until the organization of the State 
government in 1776... However, there were ordinances concerning the 
Courts, one made by Governor Hunter, dated April 17, 1714, which 
made no change in the nature or jurisdiction of the Courts, and another 
made by George I, on April 29, 1723, which was superceded by another 
lated April 28, 1724, “and the place of this in turn was supplied by the 
ordinance of August 21, 1725, which was superceded three vears after- 
wards by the ordinance of february 10, 1728." There is a still later or- 
dinance of August 1, 1751, which, according to Mr. Keasbey, “appears 
to be the last of the ordinances and the one that was in force in 1776." 
However, Justice Depue, in Right v. Moran, 43 Law (14 Vroom) 5:3, 
says: “the first Act constituting Courts for the Trial of Small Causes 
to be held by justices of the > pe ace, after the surrender of the govern- 
ment to the Crown, was passed in 1740, 1 Neville 469, That Act expired 


and was renewed in 1748 (1d. 469); in 1748 (Id. 388); in 1760 (2 Id. 335): 
in 1768 (Allison 313); and again in 1775 (Id. 468).” Chief Justice 

Ewing, in Chandler v. Monmouth Bank, 4 Hals. 101 (1827), referred to 
this ordinance of August 1, 1751, as that “which remained in force on 
the second day of October, 1776, when the Act passed entitled ‘An Act 


to Confirm and Establish the several Courts of Justice within the State.’ 
Pat. 38." 
In Mr. Keasbey’s work, on page 93, it is further stated: “The 


visions of the ordinance of 1723 relating to Justices’ Courts were 
or the most part the same as those in the earlier ordinances. Every 


stice of the peace within any town was empowered as before to 
try cases of debt and trespass of the value of forty shillings and un- 


ler, and without a jury, excepting such cases where the titles of land 
were concerned. and the nee to the justices of the county at the 
seneral Sessions was given when the sum involved was upwards of 
ten shillings instead of twenty shillings.” 

it will e noted that the provision of the Act of Assembly oi 
1675 is ‘ior a m nth Court for the Trial of Small Causes (under 
4) s.) to be held by three persons, one of whom should be a justice 
f the peace, in each county,” etc. The language of the present Act 
Revision of 1903) is not dissimilar where it says, referring to the 


justice of the peace, “who is hereby authorized to hold a Court within 
such county.” The same language is used in the Act entitled “An 
Act constituting Courts for the trial of Small Causes,” passed March 
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15, 1798. Laws of the State of New Jersey, compiled and published 
by Joseph Bloomfield, 1811, page 49, etc. Also Laws of New Jersey, 
Paterson 1800, page 313, etc. A supplement to said Act, as found on 
page 73 of Bloomfield, is to the same effect, as is also true of the 
Act passed February 12, 1818, found on page 629 of Laws of New 
Jersey by William S. Pennington, Compiler, in 1820. The revision 
approved April 16, 1846 (R. S. 229; Nixon’s Digest, 4th Edition, 
458), contains precisely the same words as are found in the statute 
obtaining to-day. In this connection it is pertinent to call attention 
to the fact that the smallest political subdivisions of the Colony 
which prevailed at the time of the Act referred to (of 1675), were 
the counties, and it was not until later that municipalities were 
created. However, such generally, as above detailed, is the history 
of the Small Cause Court in the State of New Jersey. 

Several other States, for the most part with similar constitutional 
and statutory provisions as our own, namely, New York, Illinois, 
West Virginia, Nebraska, Texas and Georgia, have furnished cases 
in which it has been held that a justice of the peace must hold his 
Civil Court within the territorial limits of the municipality tor which 
he was elected. No case appears in New Jersey, so far as examina- 
tion has revealed, that shows the point to have been specifically 
brought up for adjudication. However, in examining the subject 
collaterally, a case is found which speaks clearly on the matter, and, 
while it may be argued that the language used ts dicta rather than 
decision, at the same time the Supreme Court has spoken sufficiently 
clear concerning the subject to make it proper for that Court alone to 
declare that its language therein is dictum, and therefore this Court 
will follow the expression of the Supreme Court upor the subject. 

The case of William L. Hankins v. Alexander L. Berrian, 33 
Vroom (62 Law) 180, has this to say: “Properly speaking, a justice 
of the peace is, according to the Constitution, elected, not in a city, 
but in a ward of a city or in a township, while under the statute he 
may hold his Court for the Trial of Small Causes anywhere in the 
county.” (It had been previously held that justices of the peace are 
county officers. See Gage v. Clark, 51 Law 97). 

The question before this Court is not that which was ‘presented 
to the Supreme Court in the case of Hankins vy. Berrian, nor is it 
closely related to it, but, nevertheless, the expression as above quoted 
is sufficient as a guide-stone to indicate what the Supreme Court 
would then probably have said, had the point been up for decision. 

Therefore the motion for the reinstatement of the cause should 
be granted. 





BRENSINGER v. PENNSYLVANIA R. R. CO. etal. 


(State Board of Taxes and Assessment, Nov. 15, 1915). 
Taration— Young Men's Christian Association Operated by a Railroad. 


In the matter of the appeal of the City of Jersey City from the 
judgment of the Hudson County Board of Taxation, cancelling the tax 
assessment for the year 1914 on property of Pennsylvania R. R. Co. 
situate in the taxing district of Jersey City, County of Hudson and 
State of New Jersey. , 
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Mr. John Bentley for Petitioner. 
Mr. Albert C. Wall for Respondent-taxpayer. 


THE BOARD: This appeal brings before this Board for review a 
tax assessment for the year 1914 on property used for the purposes of 
the Pennsylvania Railroad Young Men’s Christian Association in 
Jersey City. The following stipulations to the facts was agreed upon 
and submitted as a basis for this Board’s judgement: 

“It is hereby stipulated by and between the City of Jersey 
City and the Pennsylvania Railroad Company, that— 

(1) The land and buildings known as Lot B, Block 8, northeast 
corner Montgomery and Greene Streets, Jersey City, New Jersey, are 
occupied and used exclusively by a department of the Young Men’s 
Christian Association, popularly known as the Y. M. C. A. 

“(2) The Department of the Y. M. C. A. in question is an unin- 
corporated association, holding a certificate of membership in the 
State Association of the Young Men’s Christian Association of the 
State of New Jersey. The certificate of membership issued to it by 
the State Association is as follows: 

“*This Certificate of Membership is issued by the State Associa- 
tion of the Young Men’s Christian Associations of the State of New 
Jersey in conformity with the provisions of Art. IV, Sec, 4, of the Con- 
stitution to Pennsylvania Railroad Young Men’s Christian Association 
of Jersey City, organized September 20th, 1905. 

““In witness whereof, we have affixed our signatures and oflicial 
seal this the sixteenth day of February, 1906. 

“*Epwin P. Hoipin, Recording Secretary. 
‘*C. ‘T. KitporNe, Chairman State Executive Com. 
“ “EDWIN W. HEARNE, State Secretary.’ 

“The State Association of the Y. M. C. A. is a Federation of the 
different local New Jersey Associations. At the Biennial Convention 
of the State Association, the State Executive Committee is elected, 
which exercises all the powers of the Biennial Convention, while that 
body is not in session, and is incorporated under the New Jersey Law 
under the title: ‘The Trustees of the State Association of the Young 
Men’s Christian Association of the State of New Jersey.’ As new 
local associations are organized in the State and meet the requirc- 
ments set by the State Association, they are elected members of the 
State Association at the first Convention following their organization, 
and the local association receives a certificate of membership. The 
certificate above set forth is of this character. 

“(3) Neither the said Department of the Y. M. C. A. at Mont- 
gomery and Greene Streets, gr the State Association of the Y. M. 
C. A. of the State of New Jersey is conducted for profit. The Depari- 
ment of the Y. M. C. A. collects no moneys whatsoever except from 
fees or dues received from or on behalf of beneficiaries or members 
using or occupying said building, which building is wholly controlled, 
and the entire income therefrom is used, for benevolent or religious 
purposes. In addition to these fees it receives a voluntary contribu- 
tion from the Pennsylvania Railroad Company and pays no rent. The 
entire income derived from fees and contributions is used in the pay- 
ment of the salary of the Secretary and out of pocket expenses. The 
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land whereon the said buildings are situated is covered by the said 
building and is necessary to the fair use and enjoyment thereof, and 
does not exceed five acres in extent. 

“(4) Said Department of the Y. M. C. A. and the Association 
whereof it is a member are each associations organized exclusively 
for the moral, mental and religious improvement of men, and each is 
non-sectarian. Article 1 of the By-Laws of said Department of 
Y. M. C. A. is as follows: 

“Section 1. The Penna. Railroad Department, Young Men’s 
Christian Association of Jersey City, N. J., is established to promote 
the spiritual, intellectual, social and physical welfare of the men resi- 
dent in or near or running into Jersey City.’ 

“*The By-Law relating to membership is as follows: 

“ARTICLE VI. 


“Section 1. Any male employé of the Pennsylvania Railroad or 
those engaged in sleeping-car, express, telegraph or railroad postal 
service in connection therewith shall be eligible to membership in 
this Department.’ 

“(5) Lot B, Block 8, northeast corner of Montgomery and Greene 
Streets, Jersey City, together with the building thereon, is owned in 
fee by the United New Jersey Railroad & Canal Company and is 
leased, with other property, to The Pennsylvania Railroad Company, 
by lease dated June 30, 1871, which lease was duly ratified by the 
State of New Jersey. 

“(6) Balance sheet of Association attached.” 

The property affected by the assessment under review is, in the 
opinion of this Board, clearly within the purview of section 3, sub- 
division 4, of the General Tax Act, as amended by Chapter 278, Laws 
of 1913, which exempts, inter alia, “All buildings actually used for 
colleges, schools, academies, seminaries, associations and corporations 
organized exclusively for the moral and mental improvement of men 
or women, or for religious, charitable, benevolent or hospital pur- 
poses, or for one or more such purposes, not conducted for profit.” 
The action of the Hudson County Board of Taxation in cancelling the 
assessment should therefore be affirmed. 


MISCELLANY 


U. S. CIRCUIT COURT JUDGE 
LACOMBE. 





service he will be eligible for a 
judicial pension. 














After February 1 the New Jer- 
sey lawyers who have business in 
the United States Circuit Court of 
the Southern District of New 
York will miss the familiar figure 
of Emil H. Lacombe, the senior 
Judge of that Court, who was 
noted for decisions in many fam- 
ous cases, as well as his utter dis- 
regard of the edicts of fashion. By 
reason of his twenty-nine years’ 





Tall and slim, Judge Lacombe 
has worn old-fashioned _ side- 
whiskers, and the cut of his 
clothes has seldom been of the 
present period. As a Judge he has 
been engaged in some of the deep- 
est and most involved of corpora- 
tion cases for years. He played a 
prominent part in the acquisition 
by the city of the control of the 
sources of its water supply by con- 
















demnation proceedings, and in 
1883 he drew the aqueduct act, 
which is regarded as a model of 
its kind. In 1884 he was the cor- 
poration counsel and three years 
later he was appointed to the Fed- 
eral bench. This was in the first 
term of President Cleveland. 

Among the famous cases which 
have come before him have been 
the eighty-cent gas case, the Met- 
ropolitan receivership and the 
Tobacco Trust dissolution. He 
attracted considerable attention 
as well as criticism by taking the 
handling of the street car situa- 
tion of the city from the Public 
Service Commission through the 
appointment of Federal receivers 
for the old New York City Rail- 
way. He was eminently fair in 
his decisions and preserved the 
old-fashioned courtesy in his deal- 
ings with the lawyers who 
appeared before him. Judge La- 
combe was highly esteemed in the 
legal profession, and his friends 
are hopeful that he will not retire 
from the practice of law.—New- 
ark Sunday Call. 





NOTES ABOUT LAWYERS. 


After twenty years disbarment 
Mr. John Harris, of Camden, has 
been reinstated by the Supreme 
Court as a member of the New 
Jersey Bar. Mr. Harris has many 
friends who are pleased at this 
action, 

Mr. Walter S. Coe, of Newark, 
Mr. James B. McKee, of Bloom- 
field, and Mr. Andrew S. Taflor, 
of South Orange, have been re- 
cently disbarred by the Supreme 
Court. 

Mr. William Threlfall, Jr., of 
Paterson, thas been missing from 
his office since the middle of No- 
vember. He was a Republican can- 


_didate for Assembly nomination 
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at the last primaries. It has been 
stated that he was heard of in 
Chicago. He was admitted to 
the N. J. Bar in June, 1913, 

Mr. Charles Harvey, of Belmar, 
who pleaded guilty to embezzle- 
ment, was sentenced by Judge 
Lawrence in the Monmouth Court 
to from one to three years in 
State Prison. His name has been 
stricken from the roll of attorneys 
in this State. 

Mr. William Bayard Blackwell, 
grandson of the late Chief Justice 
Green, died at Ravenswood, near 
Morristown, November 30, aged 
46. He was a Princeton graduate 
who, for a time, practiced law in 
the city of New York. 

Mr. Matthew Jefferson, of Cape 
May; Mr. Traverse A. Spraggins, 
of Jersey City; Mr. Robert L. 
Eaton, of Elizabeth; Mr. Charles 
Harvey, of Belmar, and Messrs. 
Simon Hahn, James B. McKee, 
Andrew S. Taylor, Roland D. 
Crocker, Alfred E. Cosey and 
Walter R. Coe, of Newark, have 
been ordered by the Chancellor to 
return their commissions as Mas- 
ter in Chancery for revocation. 

Mr. Joseph J. Summerill, Pros- 
ecutor of the Pleas of Gloucester 
County, has resigned. 

Mr. Grover C. Richman, of We- 
nonah, has been appointed by the 
(sovernor to succeed Mr. Sum- 
merill as Prosecutor of Gloucester 
County. Mr. Richman was the 
assistant counsel for the Board of 
Public Utility Commissioners. 

Among other disbarments and 
suspensions of the Supreme Court 
are the following: Disbarment, 
Mr, Carl Raisch, of Jersey City; 
suspensions, Mr. Joseph _ B. 
Ereidt, of Newark, and Mr. Addi- 
son P. Rosenkrans, of Paterson, 
until May 5, 1917, and Mr. Jacob 
Lubetkin, of Newark, until May 
5, 1918, 

















































VICE-CHANCELLOR EMERY RETIRES 


On Dec. 31st, having served for 
nearly twenty-one years on the 


bench of the Court of Chancery,+ , 


Vice-Chancellor John R. Emery, 


of Morristown, was retired upon: 


his own request by Chancellor 
Walker. His successor will be 
appointed speedily. 

The order of retirement filed by 
Chancellor Walker was based up- 
on the provisions of Chapter 84 of 
the Laws of 1912, known as the 
Veterans’ Retirement Act. Un- 
der this Act Vice-Chancellor 
Emery will be entitled to receive 
a pension of $6,000 a year, or one- 
half of his salary as Vice-Chancel- 
lor. 

Vice-Chancellor Emery’s peti- 
tion for retirement set forth 
among other things that he is 
more than seventy-three years of 
age and ‘that the state of his 
health is such as to prevent him 
from devoting the necessary time 
and attention to the duties of his 
office, and that he is an honorably 
discharged Union soldier, who 
served in the War of the Rebel- 
lion. 

Annexed to the order of retire- 
ment was a statement signed by 
the Vice-Chancellor signifying his 
assent to the order of retirement 
as provided in the Act of 1912. 

Vice-Chancellor Emery has 
served on the Bench since Janu- 
ary 50, 1895, having been ap- 
pointed originally by the late 
Chancellor McGill. Upon the com- 
pletion of his third term in Janu- 
ary, he would have completed 
twenty-one years of service and 
would then have been eligible for 
retirement under the Judiciary 
Pensioning Act, under which he 
would have received a pension of 
$4,000, one-third of his salary, for 
the remainder of his life. 

As an Advisory Master of the 
Court, the Vice-Chancellor will be 
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able, should his health permit, to 
dispose of cases still pending be- 
fore him. 

Mr. Emery was born in Flem- 
ington, in July, 1842, and is now 
in his seventy-fourth year. Hav- 
ing been graduated from Prince- 
ton University in 1861, he studied 
law under former Supreme Court 
Justice Bennet Van Syckel and 
the late Vice-Chancellor Van 
Cleef. After serving as an officer 
in the Fifteenth New Jersey Vol- 
untary Infantry during the Civil 
War he was mustered out for 
physical disability. He was ad- 
mitted to the Bar in 1865, form- 
ing a partnership with Mr. Van 
Cleef, which continued for a year. 
Going to Trenton, Mr. Emery 
formed a partnership with the 
late Augustus G. Richey, which 
was continued until 1874. The 
following year he opened a law 
office in Newark and soon built up 
an extensive practice. 





N. J. BAR EXAMINATIONS, NOVEM- 
BER TERM, 1915. 


Arrorneyrs’ QuEsTIONs. 


1. Articles of impeachment were 
instituted against a judge of the 
Supreme Court. Pending the trial 
he insisted upon exercising his 
duties as judge. Had he the right 
to do so? 

2. C made a verbal contract with 
D to sell him growing underwood 
upon his (C’s) farm. Afterwards 
this underwood was levied upon as 
realty by E under an execution is- 
sued upon a judgment recovered 
against C. Which had priority? 

3. A died intestate owning lands 
in New Jersey. He had three chil- 
dren—B, C and D—two daughters 
and one son. B died intestate pre- 
vious to the father, leaving a hus- 
band and two children. C died in- 
testate subsequent to the father, 
leaving a husband and one child. D 
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died intestate subsequent to the 
father, leaving a widow and one 
son. How does the land descend? 

4. B made a chattel mortgage to 
E, which was duly recorded. As to 
consideration, the affidavit merely 
stated that the true consideration 
was two hundred dollars. Will the 
mortgage have priority over a sub- 
sequent execution against B? 

5. Defendant hired of plaintiff a 
horse. It was in good condition 
when hired, but when returned 
was in such bad condition that it 
was useless. Ina suit by plaintiff 
against defendant for the damage, 
he failed to show that defendant 
had injured the horse, and on this 
ground defendant moved for a 
nonsuit. Should it prevail? 

6. B made a contract to furnish 
E certain chairs like a sample 
which was submitted. Upon the 
refusal of E to pay for the same 
until he had time to examine them, 
B commenced suit against him for 
the contract price. Should he re- 
cover? 

7. D ordered of F, at his store in 
New York, certain goods to the 
value of $400, which were to be 
manufactured and shipped to D at 
Atlantic City. D refused to ac- 
cept the goods when delivered. F 
sued for the contract price in New 
Jersey. In the construction of the 
contract, which law controls; that 
of New York or that of New Jer- 
sey? 

8. P contracted with B to sell B 
all the straw he had to spare at ten 
dollars a ton, not to exceed three 
tons. Instead of delivering the 
straw to B, he sold it to another 
man. B sued P for damages. P 
moved for a nonsuit because the 
price had not been paid or ten- 
dered. Should he succeed? 

9. An agent received certain 
moneys for his principal for the 
sale of land. Ina suit by the prin- 
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cipal to recover the same, the 
ground of the agent’s defense was 
that the principal had no title to the 
lands in question. Was the defense 
good ? 

10. With his consent S was held 
out as a partner in the firm of “B 
& Co.,” but this was not known to 
L, who dealt with the firm. L in- 
cluded S in a suit brought by L 
against the firm. Was such want 
of knowledge by L a good defense 
on the part of S? 

11. A, B and C were endorsers 
on a promissory note. It was ne- 
gotiated, but the maker failed to 
pay. B paid the note, struck out 
C’s endorsement and sued A, A 
claimed that this transaction ended 
his liability. Was he correct? 

12. A died leaving a will on one 
clause of which appeared a large X 
drawn through the words. Can the 
will be probated, and how? 

13. The will of John Doe was 
presented for probate. No proof 
was presented of his death. It was 
however, proved that he had disap- 
peared ten years before and had 
never since been heard of. Should 
the will be probated? 

14. A brought suit in a court of 
law, and was defeated on the mer- 
its of the case. He afterward found 
that equity had concurrent juris- 
diction, and filed his bill, Can he 
obtain relief? 

15. A petitioner, two years after 
she had been deserted in New 
York, sued her husband in New 
York for a limited divorce on the 
ground of cruelty and obtained a 
decree. She later came to New 
Jersey and sued him here for an 
absolute divorce on the ground of 
desertion. Should she succeed ? 

16. In an accounting between 
A and B it appeared that A had 
falsified the accounts. B found 
this out and protested. The set- 
tlement was, however, made on 
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the falsified account. B then 


brought a bill in Chancery to set. 
Should he’ 


aside the settlement. 
succeed? 

17. What is the difference be- 
tween a tort and a crime? 

18. A ticket agent of a railroad 
company detained and insulted a 
passenger for giving an alleged 
bad bill for a ticket. Is the prin- 
cipal liable for this tort? 

19. An agent who was author- 
ized to collect rents for his prin- 
cipal converted them to his own 
use. Has he a choice of remedies, 
and, if so, what choice? 

20. What is embracery ? 

21. A wife was injured by the 
negligence of X in a collision. Up- 
on what ground, if any, may her 
husband recover damages against 
X? 

22. The directors of a manufac- 
turing corporation purchased for 
their business the plant of X for 
$50,000 which they adjudged to 
be the fair value of the same. 
They issued to X stock of the cor- 
poration at par, to that amount, in 
payment. Was this issue valid? 

23. In an action by Doe against 
Roe for $100, money lent, plain- 
tiff offered in evidence a diary of 
X, deceased, who was a coach- 
man of defendant at the time of 
the loan. In the diary was this 
entry: “Received $100 from Mr. 
Doe for Mr. Roe.” The evidence 
was objected to as hearsay. Is it 
admissible? 

24. A and B negotiated by cor- 
respondence for the sale of A’s 
land. The letters referred to each 
other and showed an agreement 
upon all the terms of the sale ex- 
cept the amount to be secured by 
mortgage. In a suit by the seller 


for specific performance (the let- 
ters being proved), he offered to 
show by parol proof that the par- 
ties had agreed upon that amount 
verbally. 
sible? 


Is the evidence admis- 





25. Doe, under claim of title, 
wrongfully entered upon lands of 
Styles and cut and carried away 
certain trees. Doe was also in- 
debted to Styles for money loaned. 
Afterwards Styles died. Does 
either, or do both, of these causes 
of action survive in favor of his 
executor? 

26. Plaintiff in his complaint, 
stated in one count, a cause of 
action upon a promissory note 
made by defendant, and in another 
count, a cause of action for wrong- 
fully converting plaintiff’s wagon. 
Defendant objected to the com- 
plaint on the ground that a cause 
of action in tort could not be 
joined with one on contract. Was 
the objection well taken? 

27. Plaintiff sued upon a build- 
ing contract to recover the con- 
tract price. He had so negligent- 
lv done the work that the roof 
leaked, and defendant had ex- 
pended a large sum to stop the 
leak. How should defendant pro- 
ceed to get the benefit of that ex- 
penditure in the pending action ?? 

28. Complainant sued for 
specific performance of a contract 
by defendant to purchase land of 
complainant. The title was bad. 
Defendant had paid a deposit on 
the contract price at the time of 
signing the contract. How should 
he set up his defense, and also 
make claim to recover the de- 
posit ? 

29. To a bill in equity for an ac- 
counting, defendant wished to set 
up a release as a defense. By what 
form of pleading should he do so? 

30. Is the prayer for “general 
relief” necessary in order to ob- 
tain other relief than that speci- 
fically prayed for? 

Counsetors’ QueESTIONS. 

1. A subject matter in dispute 

was within the jurisdiction of the 


Orphans’ Court. The decree en- 
tered in that Court was removed 
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to the Supreme Court by writ of 
error. Was this legal? 

2. F, in his will, used the fol- 
lowing language: “I ‘want my 
children or their heirs to share 
and share alike in my estate.” 
After the execution of the will the 
testator acquired certain real es- 
tate. Does it pass under the pro- 
visions of the will? 

3. P sold to D the right to take 
the sand out of a pit for $500, and 
gave him a year to take it out. The 
agreement of sale was signed by 
P, but not by D. D did not take 
any of the sand, and P sued D for 
the contract price at the end of the 
year. Should he recover? 

4. F, in a course of dealing with 
G, had for several years purchased 
from ‘him certain goods at a fixed 
price. F gave G an order for the 
same goods without either of 
them naming the price. After the 
goods had been delivered and 
used, G endeavored to recover 
from F a price in excess of that 
previously paid. Should he suc- 
ceed in this? 

5. Jones hired a horse to Brown 
on Sunday for the purposes of 
Sunday driving. Jones injured the 
horse, and Brown sued him for 
damages. Jones defended the 
action on the ground that the hir- 
ing on a Sunday was in violation 
of the “Sunday Act.” Did this 
constitute a defense? 

6. A delivered certain goods to 
B, who, upon an examination, ac- 
cepted them. Afterwards, and 
upon further examination, he dis- 
covered certain defects which he 
should have seen upon the first 
examination, and refused to pay 
for them. Ina suit by A for the 
purchase price, was this a good 
defense? 
7t. S agreed in 


é writing to sell to 
K for $1,500 th 


contents of his 


drug store, the price to be paid 
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April 15th. On that date K ten- 
dered the money to S who refused 
to accept it, as, in the meantime, 
he had sold the contents to H, 
who had possession. K thereupon 
sued H in replevin for the con- 
tents. Should he succeed? 

8. C was about to commence, in 
the Court of Chancery, a suit 
against B upon a claim there en- 
forceable. Bb, in consideration of 
C’s agreement not to commence 
the suit, agreed to pay the claim. 
Is such agreement enforceable at 
law? 

%. Aas the agent of B, received 
from T certain moneys on a con- 
tract admittedly void and unen- 
forceable. In a suit by B against 
A for these moneys, A set up the 
illegality of the contract. Was 
it a good defense? 

10. Two persons, father and 
son, signed receipts indiscrimi- 
nately as “A. M. & Son,” and 
spoke of their business as a com- 
mon one. In fact, they were not 
partners. Can they be held as 
partners by third persons, who 
believed that they were partners? 

11. A, the first of two accom- 
modation endorsers, endorsed a 
note on a verbal agreement by B, 
the second, whereby the latter 
for a consideration, promised A to 
indemnify ‘him against loss 
thereon. A was obliged to pay, 
and sued [. b claimed there 
could be no recovery because of 
the Statute of Frauds. Who 
should prevail ? 

12. B called in two friends as 
witnesses to his will. Both were 
present. [ signed, the witnesses 
signed, and B then declared it to 
be his last will, and the witnesses 
declared they had signed at his re- 
quest. Is the attestation good? 

13. A duly executed a will, but 
without an attestation clause. 
»oth witnesses died before A. Af- 
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terwards he executed a codicil in 
due form. Can the will be ad- 
mitted to probate? 

14. A purchased two separate 
tracts of land, but accepted a con- 
veyance of one only, he and his 
grantor supposing he had_re- 
ceived both. Three years aiter- 
wards he found he had only one 
tract. Has he any remedy? If 
so, what? 

15. Goods of A were purchased 
by B on his fraudulent representa- 
tions, and B gave a chattel mort- 
gage on these goods to C. A 
brought suit in Chancery to have 
the mortgage set aside. B de- 
murred on the ground that at law, 
by a suit in replevin, the same is- 
sue could be raised. Should he be 
sustained ? 

16. A testator directed that his 
executors sell his real property as 
soon as possible after his death, in- 
vest it and pay the income to his 
two children for life with remain- 
der over to another. The property 
was not sold for ten years. The 
executors then invested the pro- 
ceeds of sale and offered the le- 
gatees the income. The legatees 
claimed that they should have a 
sum from the proceeds equal to 
interest from the testator’s death? 
Were they correct? 

17. A was the owner of a pub- 
lic park. An employee informed 
him that a woman of criminal char- 
acter was sitting at a certain table. 
A went to the table and, in the 
presence of others, ordered the 
woman to leave, calling her a 
thief. He discovered he was mis- 
taken, and apologized. Was he 
liable in an action? 

18. An agent was employed by 
a property owner to keep in repair 
certain buildings and the sidewalks 
in front of them. He began the 
improvement of the sidewalks, but 
left them in a dangerous condition, 
as a result of which A was seriously 
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injured. Can A recover from the 
agent for this tort? 

19. A was, by contract, entitled 
to all articles to he manufactured 
by an incorporated company, he 
furnishing the raw materials. Bf, 
by trespass, stopped the machinery 
of the company, and it was unable 
to furnish the goods to A. A sued 
B in tort. Should he recover? 

20. A boy, 12 years old, was in- 
dicted for murder. Can he be con- 
victed legally? Give your reasons, 

21. A married couple were resi- 
dents of this State, where they had 
lived together since marriage. The 
wife went into another State for the 
3ole purpose of obtaining a divorce 
on the ground of her husband's 
habitual drunkenness, and obtained 
it. Her husband received due no- 
tice of the suit by publication and 
mail, but did not appear in the suit. 
Is the divorce valid in New Jersey? 

22. The officers of a corporation, 
by authority of the directors, er- 
dorsed, in the corporate name, a 
note for the accommodation of an 
allied corporation. The note was 
discounted by a bank on the faith 
of the endorsement, and _ with 
knowledge that it was endorsed 
ior accommodation. May the 
bank recover upon the endorse- 
ment? 

23. A sued Doe and Roe, as 
partners, for goods sold upon the 
order of Doe. To prove the part- 
nership and the debt, plaintiff of- 
fered in evidence a letter written by 
Doe in the firm name, acknowledg- 
ing the debt. There was no other 
evidence of partnership. Was the 
letter admissible as against Roe? 

24. A father conveyed a farm 
called “Oakdale” to his son, under 
a verbal agreement that the son 
should hold it in trust to sell at 
the father’s request and for his 
benefit. Afterwards, in a letter 
from the son to the father, the for- 














mer wrote: “I took Oakdale in 
trust to sell it for you, but your 
conduct has been such that I feel 
discharged from my promise.” In 
a suit to enforce the trust the son 
objected that there was no legal 
evidence of the trust. Was the ob- 
jection well taken? 

25. In a railroad accident, due 
to the negligence of employees of 
a railroad company, ten peop!e 
were injured. All of them joined 
in One action against the railway 
company for the damages sustain- 
ed by each. Defendant objected 
to the complaint upon the ground 
that each plaintiff had a separate 
cause of action, and should sue 
separately. Was the objection well 
taken? 

26. A died intestate owning Jand 
f the value of $5,000. and being in- 
lebted to B for $1,000. B brougit 
suit against the heir of A, alleging, 
in due form, the foregoing facts. 
Defendant answered that A’s ad- 
ministrator had assets, in personal 
property, sufficient to pay the debt. 
[s the defense good? 

27. Plaintiff began an action on 
a promissory note before it ma- 
tured. (1) How should defendant 
have availed himself of that defense 
under the old practice? (2) How 
should he avail himself of the de- 
fense under the present practice? 

28. A made his bond for $5,000 
secured by a mortgage on land. 
The land was worth only $3,000. 
The bond and mortgage being due, 
how should the holder thereof pro- 
ceed to recover the difference bc- 
tween the value of the land andthe 
amount of the debt? 

29. A bill of complaint in equity 
failed to state an equitable cause of 
action. How should defendant 
avail himself of this defect? 

30. Complainant filed exceptions 
to defendant’s answer in an equity 
suit, on the ground that the answer 
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was insufficient. Was this the 
proper practice? 


N. J. BAR ADMISSIONS, NOVEMBER 
TERM, 19165. 





The following were admitted as 
attorneys at the November Term 
of the Supreme Court of this 
State: 


NEWARK. 
Baldwin, J. Wadsworth, 810 
Broad St. 
Fry, Henry Peck, 916 Kinney 


Bldg. 

Furst, Toby, 164 Market St. 

Goas, Harry J., 508 Essex Bldg. 

Gordon, R. Bruce, Jr., 308 Pru- 
dential Bldg. 

Grosman, Robert D., 1025 Kinney 
Bldg. 

Kessler, Nathaniel, 359 S. 6th. 

Lambert, Howard W., 54 N. 7th. 

Leshins, Harold P., 39 Charlton 
we. 

Levin, Harry, care Hahn & Hahn. 

Macknet, Charles N., 790 Broad 
St. 

Pace, Orestes, 114 7th Ave. 

Pettit, Edward C., 738 Prudential 
Bldg. 

Press, Abe, 409 Springfield Ave. 

Reilly, James B., 816 Essex Bldg. 

Richards, Frederick B., 421 Ferry 
St. 

Schwartz, Selig, 301 W. Kinney 
st. 

Schwed, Irving, care McCarter & 
English. 

Ungaro, Arnold Mancusi, 156 Mt. 
Prospect Ave. 

VanRiper, Walter D., 301 Pru- 
dential Bldg. 

Warshawsky, Maurice, 105 Ridge- 
wood Ave. 


Jersey Crty. 
Baker, Thomas W., 822 Pavonia 
Ave. 
Behan, Richard L., care Charles 
M. Egan. 
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Bowes, Thomas, care Bedle & 
Kellogg. 

Byron, Nicholas, 307 Grand St. 

Dunn, Roy F., Pub. Service Bldg. 

Erwin, James R., 99 Lembeck 
Ave. 

Hoffmann, John J., 665 Newark 
Ave. 

Jentz, Eric H., 586 Newark Ave. 

Levitan, Rosa, 665 Newark Ave. 

Margolies, Albert P., 239 Wash- 


ington St. 
BAYONNE. 


Berger, Charles, 233 Broadway. 
Feinberg, Jacob, 504 Broadway. 
Lieberman, Morris W., 718 
Broadway. 
CAMDEN. 


Penn, John A., Fourth & Market 
Sts. 

Roberts, Richardson A., 110 Mar- 
ket St. 

Willard, Charles F., 201 Penn St. 


ELIZABETH. 


Burns, Frank J., 120 Broad St. 
Feldman, Michael H., 237 Broad 
St. 
Strickland, William R., 207 Broad 
St. 
HOBOKEN. 
Camby, Henry J., 902 Bloomfield 
St. 
Fallon, John J., Jr.,53 Newark St. 
Faure, Gaudence C., 1031 Willow 
Ave. 
PASSAIC. 
Feld, Aaron, 134 Jefferson St. 
Matisovsky, Frank J., 12 Second 
St. 
Ranzenhofer, 
Henry St. 
Richmond, Charles K., Lawyers 
Bldg. 
Rosenberg, Israel, 38 Second St. 
Unger, Sigmond, 143 Main Ave. 


PATERSON. 


Rose, Anthony J., 152 Market St. 
Rosenstein, Filbert, 189 River St. 


Frederick S., 87 








VanRiper, Donald, care Hon. 
Thomas F. McCran. 


White, James H., Jr., 218 Clay St. 


TRENTON. 


Mitchell, James E. 
Stockton, Richard, 3d. 


New York City. 


Cadwell, P. H., 109 W 54th St. 
Kristeller, Lionel P., 309 Broad- 
way. 
: OTHER PLACEs. 
Runyon, Harry, Belvidere. 
Mann, Joseph F., Bloomfield. 
McCue, Francis H., Butler. 
Hart, Victor A., Hackensack. 
Ewart, Howard E., Hightstown. 
Ackerson, Cecil S., Keyport. 
Dickerson, O. LaRoy, Lakewood. 
DeVoe, Fred W., New Brunswick. 
Rielley, Walter J., Perth Amboy. 
Reich, William, Phillipsburg. 
Reiley, Blair, Phillipsburg. 
Prall, Horace Griggs, Ringoes. 
Jackson, Alexander H., Ruther- 
ford. 
Hunt, Marshal. Sussex. 
Smyth, Sarah D., Town of Union. 
Siracusa, Anthony J., Ventnor 
City. 
Gunther, Edward C., West Ho- 
boken. 
Wetzel, Charles J., West Orange. 
Summerill, Joseph J., Jr., Wood- 
bury. 


The following were admitted as 
counselors at the same Term: 


NEWARK. 


Acocella, Dominick M., Union 
Bldg. 
Dodd, Howard S., Prudential 
Bldg. 


Edsall, Charles F., 280 Roseville 
Ave. 

Feick, Carl A., 763 Broad St. 

Hartshorne, Richard, 164 Market 
St. 

Judge, Michael F., 810 Broad St. 

Kanter, Elias A., Essex Bldg. 





















Ritger, Frederic C., Kinney Bldg. 
Sorg, H. Theodore, 810 Broad St. 
Steiner, Joseph, Essex Bldg. 

Wolf, H. Edward, 164 Market St. 


JERSEY City. 


Brogan, Thomas J., Commercial 
Trust Bldg. 

sutler, James A., 586 Newark 
Ave. 

Chance, R. Robinson, 1 Exchange 
Place. 

Griffin, J. Stanley, 
Trust Bldg. 

New York City. 

Carver, Glenn K., 61 Broadway. 

Harrison, Julian C., 2 Rector St. 

Hinds, Roger, 165 Broadway. 


OTHER PLACES. 
Silverstein, Joseph, Asbury Park. 
Knauer, Clarence E., Real Estate 

Bldg., Atlantic City. 
Dembe, H. B., Bayonne. 
Condit, Louis O., Boonton. 
Keown, Walter S., Camden. 
3rewer, Harry F., Elizabeth. 
Conover, Andrew J., Freehold. 
Hennesy, Frank H., Haworth. 
Plate, H. Henry F., Hoboken. 
Barrett, Howard F., Madison. 
Beach, William N., Morristown. 
Hayes, Edmund A., New Bruns- 
wick. 
30gert, Clifford R., 152 Market 
St., Paterson. 
Hinchcliffe, Louis V., 
Paterson. 
Bolitho, James H., Rockaway. 
Lawrence, Stanton T., Ruther- 
ford. 
Harber, Samuel, Town of Union. 
Nash, Augustus C., Westfield. 
Miller, W iI: ird Earle, Woodbury. 


Commercial 


152 Market 


OBITUARY. 


Mr. Wiessam C. McDermorrt. 

Mr. William Combs McDermott 
died at his home, 825 Kilsyth 
Road, Elizabeth, on the evening 
of November 24, 1915, of pneu- 
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monia, which developed five days 
before. 

He was a son of the well-known 
Jersey City lawyer, Mr. Frank P. 
and Elizabeth T, McDermott, and 
was born in Freehold, N. J., No- 
vember 22, 1884. His education 
was acquired in the schools of his 
native town, at Tome Institute, 
Port Deposit, Md., and at Prince- 
ton University, where he grad- 
uated in 1908. He attended the 
New York Law School, was ad- 
mitted to practice in New York, 
and, later, in this State, as an at- 
torney at the June Term, 1911, 
and as counselor at the June 
Term, 1914. He served a clerk- 
ship with Mr. Merritt Lane and 
with McDermott & Enright in 
Jersey City, and remained with 
this foregoing firm until January 
1, 1913, when he was admitted as 
a partner therein. He was in 
Court much of the time during the 
past three years, prepared many 
briefs bearing the firm name and 
participated in the trial and argu- 
ment of several important causes, 
among them Tyndale v. Mc- 
Laughlin and the proceeding to 
construe the Moore will. 

In July, 1910, he married Mary 
H. Van Dorn, of Red Bank, N. J., 
who survives him. 

Mr. McDermott had most es- 
timable qualities as a man and a 
lawyer, and had he lived must 
have taken rank in his profession. 
One of the Vice-Chancellors said 
of him: “His bright mind, his 
frankness and high character ap- 
pealed to me the first time I met 
him.” Another Vice-Chancellor 
wrote: “I rather felt as if Billy 
was one of my boys. I have often 
said that he was one of the young 
men who always knew what he 
wanted when he came to see me.” 
Said an attorney: “In all my life 
I never had as an adversary one I 

fully trusted and esteemed.” 
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